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~ 24, 1938, it developed that the chimney and flue were defec- 
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, is  & higher premium, which they agreed to do. 
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— Oral Contract upon Application for Insurance 
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eo tion of this transaction revealed that the parties were cer- 
aaa P tainly not in agreement on the essential elements which 
uest were to make up the contract. The court, therefore, con- 
ignal cluded that no valid contract of insurance was effected until 
ve the date when plaintiffs agreed to pay the greater premium. 
152). The policy was reformed as asked, and plaintiffs were 
ding awarded recovery thereon. 
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% FIRE AND CASUALTY 


False Swearing in Proof of Loss.—Misstatements in proof of 
loss prepared by an insurance adjustor for uneducated in- 
sureds who could not read or write did not void the entire 
fire insurance policy because it did not appear that they 
were wilfully or fraudulently made and because they related 
only to personal property for the loss of which no claim was 
made (Floys et ux. v. American Ins. Co. of Newark, N. J., 
Tenn. Ct. of App., § 300,763). Items Listed at Cost—The 
court found that the insured itemized her fire loss in her 
proof of loss at cost price, without consideration of depre- 
ciation, with intent to deceive her insurer and was guilty of 
false swearing which barred her recovery (Perkins v. The 
Alliance Ins. Co. of Philadelphia, U. S. Dist. Ct., Dist. of N. J., 
| 300,764). 

Oral Contract of Insurance.—An insurance agent told an indi- 
vidual who intended to purchase a mortgage on certain 
premises, that the premises would be insured immediately 
upon notice of acquisition of the mortgage and the agent’s 
principal was held liable upon an oral contract of insurance for 
the destruction of the premises after the agent had received 
such notice (Cowley, Exr. v. Eureka Security Fire & Marine 
Ins. Co., N. J. Supreme Ct., § 300,771). 

Rate Litigation —Unable to find error in its principal and con- 
curring opinions and ruling that there was no error in the 
exclusion of dissenting opinions of two judges, the court 
overruled a motion for rehearing of a case involving funds 
deposited in a bank as a result of a rate dispute (Lucas v. 
Central Missouri Trust Co., Mo. Supreme Ct., § 300,765). 

Waiver of Sole Ownership.—Defendant was charged with the 
information of ts employee as to the joint ownership of 
the property insured by it and, by issuing the policy in the 
name of one owner only, delivering same and collecting the 
premium, waived the sole ownership condition of the policy 
(Hanover Fire Ins. Co. v. Red et al., Tex. Ct. of Civ. App., 
J 300,766). 

Amount of Insurance on Building Under Construction.—Al- 
though it was the purpose of the parties to arrange insur- 
ance in such a way that a building would be at all times 
adequately insured during its construction, the court held 
that the agreement was that plaintiff's broker would order 
such increase in the amount of the policy as might be re- 
quired from time to time to accomplish that purpose and 
that, upon destruction of the building by fire, plaintiff was 
entitled to recover only the amount to which the policy had 
been specifically increased (Baldwin v. Saint Paul Fire & 
Marine Ins. Co., Conn. Supreme Ct. of Err., { 300,767). 

Sanitarium’s Liability—A sanitarium and its insurer were held 
answerable for burns inflicted upon a new-born baby when 
placed in an incubator and in contact with hot water bottles 
therein, excessively heated and improperly adjusted (Cornell 
et ux. v. United States Fidelity and Guaranty Co. et al., La. Ct. 
of App., 300,768). 

Consignee’s Insurance of Rug.—The consignee of a rug of an 
agreed value of $1,800, who was an absolute insurer of the rug 
to the consignor, was not held liable for its loss after delivered 
to the carrier by the consignor who declared its value at 
$125.00 (Deyrmanjian v. Palais, Mass. Supreme Jud. Ct., 
§ 300,770). 


% NEGLIGENCE * 
(Other than Automobile) 


Pedestrian Injured.—Although evidence of construction work 
in the immediate vicinity of the place where she was injured 
was apparent to plaintiff, the jury could find that she was 
justified by the appearance of the surroundings at the place 
of the accident in believing that she could safely proceed on 
the sidewalk and, therefore, it was error to direct a verdict 
for defendant city (Cragg v. City of Boston, Mass. Supreme 
Jud. Ct., 1 403,331). Appeal—Evenly Divided Court.—Judg- 
ment in favor of plaintiff, who was injured as the result of 
a defective condition of a street, stood affirmed on appeal, 
the court being evenly divided in its opinion (Whitehead v 
City of Charlotte, N. C. Supreme Ct., J 403,332). Stones on 
Highway.—Allegation that stones on highway upon which 
plaintiff stepped, causing her to fall, came from defendant’s 


truck, which was transporting rock and stone from a nearby 
quarry, was not supported by evidence and verdict should 
have been directed for defendant (O’Keefe v. William J 
Barry Co., Mass. Supreme Jud. Ct., 403,328). Not Seen 
by Motorman.—Failure of motorman to see deceased as the 
latter was crossing an intersection did not amount to willful 
and wanton conduct so as to relieve plaintiff of the burden 
of proving that the deceased was in the exercise of due care 
at the time he was struck by the street car (Rajek, Admr. v. 
Cummings et al., Recrs., et al., Ill. App. Ct., | 403,322). Suffi- 
ciency of Defect.—Plaintiff who was injured in fall on drive- 
way leading from the street over the sidewalk into an 
adjacent garage, the accident having occurred when plain- 
tiff tripped on a metal plate at the curb which projected 
about one-half inch above the driveway, was denied recovery 
on the ground that the defect was so slight that no reason- 
able mind could foresee that an injury would result to a 
traveler thereon (Bleiman v. City of Chicago, Ill. App. Ct., 
J 403,323). 

Owner’s Liability—Fall of Ceiling.—Res ipsa loquitur doctrine 
was held to be inapplicable where plaintiff, an employee of 
a contractor engaged to redecorate an apartment in a build- 
ing owned by defendant, was injured when the ceiling in the 
apartment fell (Dittiger v. Isal Realty Corp., N. Y. Supreme 
Ct., App. Div., 1 403,321). Ladder on Fire Escape.—It was a 
question of fact whether, when the infant plaintiff used a drop 
ladder as a means to reach a fire escape, he did so as an invitee 
to whom defendants owed the duty to maintain the ladder in 
a reasonably safe condition for such use; judgment dismissing 
complaint was reversed (Silverberg et al. v. Schweig et al., 
N. Y. Ct. of App., 403,320). Status of Injured Person— 
It was a question for the jury whether plaintiff, a salesman 
who fell into a pit while inspecting machinery on defendant's 
premises, was a trespasser or not at the time of the accident 
(Paul Wendt v. Manegold Stone Co.; W. Maynard Wendt »v. 
Same, Wis. Supreme Ct., f 403,314). 

Municipality’s Liability—The trial judge was held to have 
erred in ruling that plaintiff’s declaration, seeking to recover 
damages for the death of her husband and son who drowned 
at a bathing beach maintained by defendant city because of 
the city’s alleged negligence in allowing a deep hole in the 
lake to remain hidden and unguarded, was insufficient (/de 
v. City of St. Cloud, Florida, Fla. Supreme Ct., § 403,318). 
W. P. A. Employee Injured.—City was liable for death of 
employee who was working under agreement with W. P. A. 
to do certain street construction work, said city being in 
control of blasting operations that caused the fatal injuries 
(City of Columbia v. Watson, Tenn. Supreme Ct., {[ 403,319). 

Landlord and Tenant.—Verdict in favor of plaintiff, the tenant 
of an apartment above a store who was injured while de- 
scending a stairway leading from the vacant store to the 
basement of the building, was held to be contrary to the 
weight of the evidence (Pictrolonardo v, Houghteling et al., 
Ill. App. Ct., 403,324). Sufficiency of Declaration.—Plain- 
tiff’s declaration was insufficient to withstand a demurrer 
in suit to recover for injuries sustained by plaintiff, a tenant's 
employee, when she slipped and fell on the floor of her 
employer’s premises which had become wet as the result 
of water escaping from an allegedly defective water piping 
system (Allen v, William H. Hall Free Library, R. 1. Supreme 
Ct., J 403,327). 

Railroad’s Liability—Where plaintiff's intestate was killed, 
while walking along a platform, as the result of being struck 
by defendant’s passenger train which was entering the sta- 
tion, the court denied a recovery (Barakat, Admr. v. Trustees 
of the New York, New Haven and Hartford R. R. Co., Mass 
Supreme Jud. Ct., 403,329). Foreign Substance on Stair- 
way.—Where plaintiff slipped and fell on stairway in rail- 
road terminal because of presence of foreign substance, her 
evidence was insufficient to show that presence of said sub 
stance had continued for such period of time that defendant 
was chargeable with lack of ordinary care in failing to Te 
move it (Rosenthal v. Pennsylvania R. R. Co., U. S. Dist. Ct. 
E. D., N. Y., $403,313). au 

Stores and Shops—Contributory Negligence.—] udgment in favor 
of defendant storekeeper, in action by plaintiff to recover 
damages for injuries sustained when she fell as the result 
of slipping on a piece of pickle on the floor of the store, Was 
reversed because of an erroneous instruction on contributory 


Paragraph (#) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units, 
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negligence (Smith et al. v. Manning’s, Inc., Wash. Supreme 
Ct. 7 403,316). Escalators—Aggravation of Injury.—While 
defendant store was not responsible for the initial injury to 
plaintiff, occasioned by his falling on an escalator and getting 
his fingers caught in the moving parts thereof, it could be 
held liable for an aggravation of such injury, caused by 
failure to stop the escalator; judgment for plaintiff was 
reversed because of an erroneous instruction on damages 


(L. S. Ayres & Co. v. Hicks, etc., Ind. Supreme Ct., 403,312). 


Restaurant—Patron Injured—Medical and Hospital Bills.— 
Judgment for $386.85 in favor of plaintiff for medical and hospi- 
tal bills incurred in connection with an accident sustained by 
plaintiff's daughter when she fell down a stairway on de- 
fendant’s restaurant and tavern premises was affirmed (Nez- 
worski v. Mazanec, Mich. Supreme Ct., J 403,325). 


Hockey Games.—Judgment in favor of defendants, in suit by 
plaintiff to recover damages for injuries sustained when she 
was struck in the mouth by a hockey puck while watching 
an ice hockey match at defendants’ rink, was affirmed on 
appeal (Thurman et al. v. Clune et al., The Ice Palace et al., 
Respondents, Calif. Dist. Ct. of App., § 403,311). * 


Awnings.—Plaintiff who struck a metal awning bar which was 
not six feet in the clear above the sidewalk was held to have 
made out a prima facie case (Steinhardt v. Winter, N. Y. 
Supreme Ct., App. Div., f 403,315). 


Riveter Injured.—It was error for the trial court to dismiss 
plaintiff's complaint seeking to recover damages for injuries 
sustained when plaintiff, who was engaged in riveting-work 
upon the structure of a bridge in close proximity to defend- 
ant’s trolley tracks, was struck by one of defendant’s street 
cars (Stewart v. Brooklyn & Queens Transit Corp., N. Y. 
Supreme Ct., App. Div., 403,317). 

Death of Hotel Guest.—Plaintiff’s evidence was held to be in- 
sufficient to establish a case for the jury in suit brought to 
recover damages for death of her husband, who allegedly 
came to his death by falling to the ground while attempting 
to adjust a window in a room of defendant hotel (Kenney, 
Admx. v. Washington Properties, Inc., U. S. Dist. Ct., D. C., 
{ 403,326). 

Explosion of Bottle.—Recovery was denied against defendant 
bottling company in suit brought by plaintiff to recover 
damages for injuries sustained when a bottle of beverage 
which he had taken out of a container in a delicatessen store 
exploded in his hand (Ruffin v. Coca Cola Bottling Co., Mass. 
Supreme Jud. Ct., § 403,330). 


* LIFE x 


Beneficiary Certificate—The fact that a fraternal beneficiary 
company was transformed under Iowa law into a mutual legal 
reserve company did not convert a certificate issued to a 
member of the beneficiary society, under which proper pay- 
ments were not made, into an old line contract and render 
it subject to the non-forfeiture and extended insurance stat- 
utes of Missouri (Criner, Exrx. v. American Mutual Life Ins. 
Co., Kansas City Ct. of App., Mo., § 502,799). 

Good Health of Insured.—Where insured in good faith repre- 
sented she was in sound health, and syphilis from which she 
died had not at that time manifested itself or in any way 
deranged, impaired, or affected the general soundness and 
healthfulness of her system, insurer could not avail itself of 
policy provision limiting liability to return of premiums paid 
in the event the insured was not in sound health at the date 
of the issuance of the policy (Life & Casualty Ins. Co. of 
Tenn. v. Higdon, Ga. Ct. of App., 502, 801). 


Funeral Benefits.—In suit by widow to recover funeral benefits 
due by reason of her husband’s death while holding member- 
ship in defendant association, trial judge was at liberty to 
accept member’s pass book, which was in financial secre- 
tary’s handwriting, showing he was in good standing at the 
time of his death, as against defendant’s ledger entries, 
showing that he was not (Buddle v. Reliable Council No. 169, 
Junior Order United American Mechanics, N. J. Supreme Ct., 


1 502,800). 


Cash Surrender Value.—Where plaintiff, in suit to recover cash 
surrender value of policies, went to trial without the dis 
covery sought by his petition, and accepted the value stated 


by defendant, the court held that the petition for discovery 
was waived and that the trial] court properly dismissed the 
suit for want of jurisdiction, the requisite amount of $50.00 
not being involved (Belcher et al. v. Metropolitan Life Ins. 
Co., Tenn. Ct. of App., § 502,803). 


False Representations in Application.—Insurer was entitled to 
cancellation of policy, where the insured, knowingly and 
with intent to deceive, stated in his application that he had 
never suffered an accident injury, when, in fact, he had been 
in an automobile accident, sustaining a brain concussion, and the 
blood clot which subsequently formed brought on a con- 
vulsion which caused him to fall and suffer the skull fracture 
from which he died (Jackson v. The National Life & Accident 
Ins. Co., Inc., Tex. Ct. of Civ. App., 502,802). 


Reinstatement—Misrepresentations in Application —Whiere in- 
surance company denied liability on life insurance policy on 
the ground that the applications for the issuance of the 
policy and for its reinstatement contained false and fraudu- 
lent statements, a finding of waiver and estoppel against the 
company was authorized (Perry et al. v. Citizens Life Ins. 
Co., Tex. Ct. of Civ. App., § 502,805). 


Disability—Waiver of Premiums.—Notice of disability received 
some twelve months after the same was incurred, where the 
insured was capable of giving notice, was held not to relate 
back to the time of such disability and be effective as a 
waiver of premiums from the first date of such disability, 
the insurer being completely ignorant of its existence (Knight 
v. The New England Mutual Life Ins. Co., Ohio Ct. of App., 
{| 502,804). 


Rescission of Policy—Where defendant company informed 
plaintiff it was rescinding disability provisions of policy 
and enclosed check for amounts received on account of pre- 
miums paid, which check plaintiff, an illiterate man, indorsed 
and cashed allegedly because he was not aware of the import 
of the letter, it was for jury to say whether plaintiff's expla- 
nation overcame the reasonable inference arising from his 
conduct (Klanian v. New York Life Ins. Co., R. I. Supreme 
Ct., 7 502,806). 


% AUTOMOBILE » 


Insurers’ Liability—Notice of Accident.—Notice ninety-four 
days after an accident was not given “as soon as practicable” 
as required by the policy and no liability attached to the 
insurer (Weller v. Atlantic Casualty Ins. Co., N. J. Supreme 
Ct., § 706,168). Attorney’s Lien.—An insurer was held obli- 
gated to satisfy a judgment against its insured, perfecting 
a lien, under the Attorney’s Lien Act, for a portion of a 
settlement obtained by the attorney’s client for damages for 
personal injuries sustained through the insured’s negligent 
operation of a motor vehicle (McArdle v. The Great American 
Indemnity Co., Il. App. Ct., § 706,170). 


Authority of Deputy Sheriff—A deputy sheriff, while perform- 
ing a task assigned by his sheriff, had no authority to desig- 
nate another to act in his stead for the sheriff and the sheriff 
could not be served as a nonresident in an action brought to re- 
cover for the negligence of one employed by the deputy to drive 
the deputy’s car in performance of a duty assigned the 
deputy by the sheriff (Blake, Jr. v. Allen et al., N. C. Supreme 
Ct., J 706,189). 


Employment—Declarations of Agent.—The verdict against the 
driver who struck a child was upheld on appeal, but a new 
trial was ordered as to his employer because the trial court 
erroneously admitted in evidence testimony as to a declara- 
tion made by the driver showing he was acting within the 
scope of his employment at the time_of the injury (Caulder 
v. Kivett Motor Sales, Inc., et al., N. C. Supreme Ct., 706,186). 


Demonstration of Car to Inexperienced Driver.—Defendant, 
who demonstrated the operation of a car to an inexperienced 
driver, was responsible for damages and injuries inflicted when 
the car started and crashed into a house, but the court should 
have instructed as a matter of law that the death of a resident in 
the house was not proximately caused by the crash (Kelly, 
Adur. v. Lowney & Williams, Inc., et al., Mont. Supreme Ct., 
706,182). 


Paragraph (#) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 

Guest of Driver Injured.—The guest of a driver who had been 
instructed not to permit riders on the truck was a trespasser 
as to the owner and could not recover from him for injuries 
not caused by the wanton, wilful or reckless negligence of 
the driver (Home Stores, Inc. v. Parker, Tenn. Ct. of App., 
{| 706,183). 

Minors—Parent’s Liability.—A parent is not liable for the negli- 
gent act of a third party in driving a vehicle entrusted to 
a minor son where the minor son permits a third party to 
operate the vehicle and where the minor himself is not guilty 
of any negligence (Foti v. Myers, La. Ct. of App., § 706,171). 
Crossing Street.—A judgment in favor of a child, struck by 
a truck while crossing the street, was affirmed, the court 
ruling that defendants were not entitled to an instruction 
directing a verdict in their favor if the child ran into the 
street from in front of a parked car (Kusminski v. Waser 
et al., d.b.a. Waser Auto Radiator Co., Ill. App. Ct., 1 706,169). 
Running from Behind Stopped Bus.—A bus company whose 
bus was stopped for passengers on the highway without 
proper clearance was not answerable for injuries sustained 
by a child who ran from behind the bus into the path of an 
approaching car (Stafford v. Consolidated Bus Lines, Inc., 
Tenn. Supreme Ct., 706,177). Alighting from School 
Truck.—Plaintiff recovered for injuries sustained in alight- 
ing from an old cattle truck used in transporting children 
to and from school, there being evidence that one who had 
assumed the duty of assisting the children had neglected 
his duty (Board of Education et al. v. Brummett, Tenn. Ct. of 
App., J 706,185). Running into Street.—Erroneous reference 
to insurance coverage warranted a new trial after a verdict 
holding a motorist answerable for injuries sustained by a 
child who ran into the street from between parked cars 
(Nickell v. Stewart, Ky. Ct. of App., 7 706,188). Bicyclist 
Injured.—A bicyclist recovered for injuries sustained through 
the concurrent negligence of two truck drivers when he was 
forced to swerve to the left, when the door of a parked truck 
he was passing was opened, and the rear of his bicycle was 
struck by a following truck (Tarrant v. Pepsi-Cola Bottling 
Co. et al., N. C. Supreme Ct., { 706,192). Operation of Sani- 
tation Truck.—In the action brought against the city to 
recover for the death of a child who was run over by the 
rear wheel of a sanitation truck which was spraying th 
street with water, the trial court erred in directing a verdict 
for the city on conflicting evidence as to exact nature of the 
accident (Byrd, Admx. v. City of New York, N. Y. Supreme 
Ct., App. Div., $706,193). 

Motorcyclist Ki ied.—Testimony as to statements made by a 
fatally injured motorcyclist as to how the accident happened 
was merely narrative of a past occurrence and not admissible 
in evidence (Anastasio, Admx. v. Rast, Jr., N. J. Supreme 
Ct., J 706,167). 

Pedestrians Injured—lIntersection Collision.—Two cars collided 
at an intersection, one of them crossing to the sidewalk and 
injuring a pedestrian, and the driver responsible for the 
intersection collision was held answerable for the injuries 
sustained by the pedestrian (Bonner v. Boudreaux et al., La. 
Ct. of App., § 706,172). Running into Truck.—The truck 
driver did all that he reasonably could do to avoid a pedes- 
trian who suddenly turned from the shoulder of the road 
and ran into the side of his truck and his employer and its 
insurer could not be held answerable for the pedestrian’s 
death under the last clear chance doctrine (Coleman et al. v. 
Terrebonne Ice Co., Inc., et al., La. Ct. of App., 9 706,173). 
Damages.—On rehearing of a case involving injuries to a 
pedestrian by a vehicle deflected after a collision, the court 
reduced the damages awarded in its original opinion (Pitt- 
man v. Hunter et al., La. Ct. of App., § 706,179). 

Opposing Traffic Collision.—The jury’s findings of negligence 
on the part of the driver of the truck which collided with 
the approaching automobile of the deceased were based 
upon the conclusion that the truck turned left immediately 
prior to the collision, but the appeal court could find no 
evidence of probative value to support such conclusion 
(Wells v. T. P. Coal & Oil Co. et al., Tex. Supreme Ct., 
{ 706,176). 

Parked Vehicles Struck.—It was error to hold plaintiff guilty of 
contributory negligence as a matter of law when, after he 
felt defendant’s bus strike his parked truck, he opened the 


door to call a warning to the bus driver and was injured as 
the bus proceeded on its course, striking the door of the 
truck (Rague, Admr. v. Staten Island Coach Co., Inc., N. ¥ 
Ct. of App., | 706,178).. Speed When Unable to See Ahead 
—The driver of plaintiff's car, which collided with a steam 
shovel attached to a truck stopped on the highway, was 
guilty of contributory negligence as a matter of law in 
driving, when he could not see ahead, at a speed which 
disregarded precaution for obstructions innocently or negli- 
gently placed in his path (Tufts v. White et al, N. H 
Supreme Ct., J 706,195). 


Pole Off Highway Struck—Utility’s Liability—The utility main- 


taining a pole eight feet from the edge of the paved highway was 
not liable for the death of an automobile occupant who was 
electrocuted by fallen wires as he alighted from the car 
which, after a tire blew out, crossed the highway, ran over 
its shoulder, went over an embankment and crashed into the 
pole (Stallings v. Georgia Power Co., Ga. Ct. of App., § 706,187), 


Following Vehicles.—Neither driver featured in a rear-end col- 


lision was permitted to recover for damage to his car, the 
court ruling that the forward driver was negligent in stop- 
ping without signal and that the rear driver was negligent 
in driving too closely behind the forward car, in not turning 
to the left, and in driving too fast for the distance between 
the cars (Couch v. Golden, Tenn. Ct. of App., § 706,184), 
Sudden Stopping.—A bus passenger, who was standing in 
the aisle of the bus to remove a coat from an upper rack, 
recovered from a cab company for injuries sustained when 
he was thrown off balance as the brakes on the bus were 
quickly applied to avoid a taxicab which stopped suddenly 
in front of the bus (Co-Op Cab Co. v. Preston et al., Ga. Ct. of 
App., 706,181). Halt of Wedding Procession—When a 
wedding procession of cars was brought to a sudden halt, 
several of the cars collided with vehicles ahead and plain- 
tiff, whose car struck the car in front of it, was not entitled to 
recover for damage caused to his car by the car behind 
(Pacific Fire Ins. Co. et al. v. Orgeron et al., La. Ct. of App. 
1 706,174). 


Intersection Collisions—Emerging from Driveway.—Although 


he jury was warranted in finding that defendant was causally 
iegligent in striking a car which emerged from a driveway, 
it was not warranted in finding that his negligence was 
greater than that of the automobile driver (Kasper v. Kocher 
et al., Wis. Supreme Ct., J 706,166). Unfinished Highway.— 
A motorist, in crossing a rough unfinished highway not yet 
open for traffic, was not negligent in failing to look for traffic 
on the unfinished highway and no responsibility attached to 
him for the collision which occurred at the intersection 


(Peterson v. Pappacostantis, N. H. Supreme Ct., {] 706,194). 


Railroad Crossing Collisions—No recovery was permitted for 


the deaths of two motorists who were killed when the auto- 
mobile in which they were riding was struck by a train 
which was heralded by its whistle and by the automatic 
flasher and bell at the crossing and which the engineer 
attempted to stop as soon as he saw the car (McCarthy, 
Admr. v. Boston & Maine R. R., N. H. Supreme Ct., § 706,19). 
Failure To See the Obvious.—Even if it be conceded 
that the train’s operators were required to signal when 
approaching a small dirt road crossing and failed to do so, 
the sole proximate cause of a collision was, nevertheless, the 
failure of a motorist to note the obvious approach of the 
train (Jeffries, Admx. v. Powell, Jr., et al., Recrs. of Seaboard 
Air Line Ry. Co., N. C. Supreme Ct., J 706,190). 


Practice and Procedure—Circumstantial Evidence.—An instruc- 


tion on circumstantial evidence, requiring that each fact 
essential to a certain conclusion be proved “beyond a rea- 
sonable doubt’ was held erroneous because it placed too 
great a burden of proof upon plaintiff (Askew, Admr. ?. 
Carolina Coach Co. et al., N. C. Supreme Ct., 706,191). 
Consolidation of Suits.—Plaintiff’s substantial rights were 
not prejudicially affected by the court’s consolidation of two 
suits and the court, under the rules of civil procedure, was 
without power to reverse the judgment in favor of defend- 
ants for error in this respect (IVhyte v. Richards et al., Ohio 
Ct. of App., § 706,180). Exclusion of Evidence.—The exclu- 
sion by the court of defendant’s written report of the acci- 
dent made to the Motor Vehicle Bureau shortly after its 
occurrence constituted prejudicial error (Nagel v. Paige, 
N. Y. Supreme Ct., App. Div., { 706,175). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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